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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43541 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2015-253 
v.     ) 
     ) 
NICHOLAS ADRAIN ROMO, ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Nicholas Romo appeals, contending the district court abused its discretion by 
imposing an excessive aggregate sentence in his case.  He contends that an adequate 
consideration of the mitigating factors in his case reveals the district court should have 
imposed a more lenient sentence.  As such, this Court should reduce Mr. Romo’s 







Statement of Facts and Course of Proceedings 
 Mr. Romo had a rough childhood in southern California.  (See, e.g., Presentence 
Investigation Report (hereinafter, PSI), p.7; Tr., p.19, Ls.9-17.)1  After his father was 
arrested for raping Mr. Romo’s sisters, he was often left in the care of his grandmother 
so his mother could work.  (PSI, pp.7-8.)  However, his father’s conduct was held back 
from Mr. Romo.  (See, e.g., PSI, p.9.)  As such, he kept waiting for his father to get out 
of prison and “save him.”  (PSI, p.9.)  The reason for that was that his grandmother had 
been abusive to him, and Mr. Romo recalled occasions where she would hold a gun to 
his head, or would drive in a reckless manner, such that he was in danger of injury.  
(PSI, p.8.)  Mr. Romo attributes that behavior to the fact that he bears resemblance to 
his father.  (PSI, p.8.)  However, when Mr. Romo was ultimately told what his father had 
done, they did not talk again.  (PSI, p.8.)  The result of this situation was Mr. Romo 
began fending for himself, and that led to his affiliation with a gang.  (PSI, p.7.)   
During his time in the gang, he became involved with drugs, reporting that his 
methamphetamine addiction began when he was ordered to smoke some 
methamphetamine at gunpoint.  (PSI, p.13.)  He acknowledges he continues to struggle 
with his addictions.  (PSI, p.17.)  In addition to alcohol abuse and amphetamine 
dependence, Mr. Romo has since been diagnosed with an extreme stress disorder, 
though the examiner was uncertain whether it was post-traumatic stress disorder, acute 
stress disorder, or some other stress disorder.  (PSI, p.20; see PSI, p.22 (indicating this 
uncertainty was the product of a present inability to rule out substance-induced 
                                            
1 Unless otherwise indicated, citations to “Tr.” refers to the volume containing the 
transcript of the sentencing hearing held on August 17, 2015. 
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disorders, a problem she indicated should be remedied by an extended period of 
sobriety).)   
However, despite the issues in his childhood, Mr. Romo only has two prior felony 
convictions on his record.  (Tr., p.14, Ls.7-18; see PSI, pp.5-7.)  Furthermore, he 
ceased his affiliation with the gang when he realized the risk it was creating for him and 
his family following an incident where he was shot in the leg while he and his sister were 
at a supposedly-neutral location.  (PSI, p.9.)  As such, Mr. Romo moved to Idaho and 
started a family.  (See PSI, pp.256-69, 281-94 (letters of support from family members, 
which include pictures of Mr. Romo and his family).)  The district court described this as 
“a genuine effort to try to get away from a life of crime.”  (Tr., p.19, Ls.23-24.)   
Unfortunately, Mr. Romo’s effort to get away from his criminal past “was not 
completely successful.”  (Tr., p.19, L.25.)  Mr. Romo still owed money to people in 
California and was told to sell some methamphetamine in order to satisfy the debt.  
(PSI, p.4; see also Tr., p.20, Ls.9-11 (the district court accepting this as an accurate 
statement).)  As the district court pointed out, that decision led to the instant case.  
(Tr., p.19, L.25 - p.20, L.1.) 
 The instant case began when Mr. Romo agreed to buy a cellphone from a person 
over social media and brought a gun to the sale.  (PSI, p.4.)  The details surrounding 
that encounter are disputed.  (See PSI, p.4 (indicating the alleged victim’s account was 
that Mr. Romo had threatened him with the gun before taking the cell phone for less 
than the agreed-upon price); compare PSI, p.4 (explaining Mr. Romo’s version to 
officers was that he had the gun, which was probably visible, but he did not actively 
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threaten the alleged victim with it).)  At any rate, after the exchange, the seller called the 
police.  (PSI, p.4.)   
When officers located Mr. Romo, they arrested him without incident.  (PSI, p.54.)  
Mr. Romo was honest with the officers who interviewed him.  (See, e.g., PSI, p.57 
(detective’s report noting Mr. Romo “appeared cooperative” during his interview with 
Mr. Romo).)  He gave the officers permission to search his house, telling them where in 
his house they could find the gun.  (PSI, p.57.)  He admitted he knew the gun had been 
stolen.  (PSI, p.57.)  He also told officers about the debt and the methamphetamine, as 
well as the personal-use amount of marijuana, which was also in his house.  (PSI, p.57.)    
As a result, Mr. Romo was charged with robbery, trafficking methamphetamine, 
grand theft by possession of stolen property, unlawful possession of a firearm, 
misdemeanor possession of marijuana, and misdemeanor possession of paraphernalia.  
(R., pp.52-54.)  Thereafter, the State filed an Information, Part II, alleging Mr. Romo was 
a persistent violator.  (R., pp.75-77.) 
   From the outset, Mr. Romo wanted to take responsibility for his conduct.  
(Tr., p.12, Ls.8-11 (noting Mr. Romo’s willingness to plead to all charges except the 
factually-disputed robbery charge).)  As such, Mr. Romo entered guilty pleas to five 
charges, three of them felonies, as well as a persistent violator enhancement,2 without 
                                            
2 At the outset of the entry of plea hearing, defense counsel asserted, “As far as the 
persistent violator goes, at this time he is not prepared to enter a guilty plea to that.  
That could change in the future but not today.”  (Entry of Plea Tr., p.5, Ls.11-14.)  
However, during the colloquy with the district court, Mr. Romo asked whether the 
enhancement only applied if the underlying convictions were for the same offense, and 
the district court clarified it was for any two prior felony convictions.  (Entry of Plea Tr., 
p.18, Ls.9-15.)  With that clarification, Mr. Romo decided “I might as well just plead 
guilty to that one as well. . . . it’s obvious, it’s right there.”  (Entry of Plea Tr., p.18, 
L.16 - p.19, L.5.)  
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the benefit of a plea agreement with the State.  (Entry of Plea Tr., p.8, Ls.9-11 (noting 
this was “an open plea”).)  Ultimately, the State dismissed the robbery charge.  
(R., pp.92-93.)  Defense counsel recommended the district court impose an aggregate 
sentence of ten years, with three years fixed, as that “would allow for the mandatory 
minimum three years and also allow seven years of supervision when he gets out. . . . 
that will enable the court to ensure that he’s not out using drugs or committing any other 
crimes that might be drug related, which I think is pretty much why he got to where he 
is.”  (Tr., p.15, Ls.10-19.)  
However, the district court decided to impose an aggregate sentence of twenty 
years, with six years fixed instead.  (See Tr., p.22, Ls.16-24; R., pp.96-100.)  That 
aggregate sentence was comprised as follows:  a unified term of twenty years, with six 
years fixed, on the trafficking charge, and the persistent violator enhancement was 
applied to that charge.  (Tr., p.22, Ls.16-18, 23-24.)  The sentences on the remaining 
felony charges were shorter and were ordered to be served concurrently to the 
sentence for trafficking.  (Tr., p.22, Ls.9, 18-20.)  The two misdemeanor counts were 
satisfied by applying credit for time served.  (Tr., p.22, Ls.22-24.)  Mr. Romo filed a 









Whether the district court abused its discretion by imposing an excessive aggregate 
sentence on Mr. Romo. 
 
ARGUMENT 
The District Court Abused Its Discretion By Imposing An Excessive Aggregate Sentence 
On Mr. Romo 
 
Where a defendant contends that the sentencing court imposed an excessively 
harsh sentence, the appellate court will conduct an independent review of the record, 
giving consideration to the nature of the offense, the character of the offender, and the 
protection of the public interest.  See State v. Reinke, 103 Idaho 771, 772 (Ct. App. 
1982).  The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence.’”  State v. Jackson, 130 Idaho 293, 294 (1997) 
(quoting State v. Cotton, 100 Idaho 573, 577 (1979)).  Mr. Romo does not allege that his 
sentence exceeds the statutory maximum.  Accordingly, in order to show an abuse of 
discretion, he must show that, in light of the governing criteria, the sentence is 
excessive considering any view of the facts.  Id.   
Mr. Romo contends an adequate consideration of the mitigating factors in this 
case merits a more lenient sentence.  As the district court recognized, Mr. Romo had a 
challenging childhood.  (Tr., p.19, Ls.9-17.)  And yet, he was able to make “a genuine 
effort to try to get away from a life of crime.”  (Tr., p.19, Ls.23-24.)  The fact he was able 
to make that decision and put it into action demonstrates his amenability to 
rehabilitation.  (See also PSI, p.21 (specifically noting Mr. Romo’s “high motivation for 
treatment” in regard to his mental health issues).) 
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Furthermore, he was cooperative with police, forthrightly admitting his drug 
possession and knowledge that the gun was stolen, and allowing them to search his 
house for those items.  (Tr., p.13, L.21 - p.14, L.6; PSI, p.57.)  In fact, he even told them 
were to find the gun.  (PSI, p.57.)  His honesty continued after charges were filed, as he 
accepted responsibility for all that conduct.  It is particularly telling in this regard that he 
entered pleas to five counts, three of which alleged felonies, one of which included a 
mandatory minimum jail sentence, and a persistent violator enhancement without the 
benefit of an agreement from the State.  (See Entry of Plea Tr., p.8, Ls.9-11.) 
A more lenient sentence, such as the one defense counsel recommended 
(Tr., p.15, Ls.11-13), would still address all the sentencing objectives.  It would still 
provide for a significant period of incarceration in which Mr. Romo could work on his 
sobriety.  (See Tr., p.20, Ls.17-25 (the district court explaining Mr. Romo needed to take 
advantage of the opportunities to rehabilitate in this regard during his prison term).)  
What the more lenient sentence provides is the opportunity, should Mr. Romo earn it, to 
be released sooner.  Thus, he would have the opportunity to return to his family and 
build those relationships, offering and receiving support in that community.  (See PSI, 
pp.256-69, 281-94 (letters from Mr. Romo’s family detailing, in words and pictures, his 
support network).)  With the help of that support network, Mr. Romo would be able to 
apply the lessons learned during his treatment while incarcerated in a real-world setting.  
(Cf. PSI, p.30 (the GAIN-I recommending Mr. Romo receive intensive outpatient 
treatment to address his substance abuse issues).)  
As a result, an adequate consideration of all the mitigating factors in this case 




Mr. Romo respectfully requests that this Court reduce his sentence as it deems 
appropriate.  Alternatively, he requests that his case be remanded to the district court 
for a new sentencing hearing. 
 DATED this 29th day of March, 2016. 
 
      /s/_________________________ 
      BRIAN R. DICKSON 
      Deputy State Appellate Public Defender 
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